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Petition Submitted to 


Supreme Court 


Subject:An order of mandamus including the appropriate order, permission or 
warrant as required to be issued underArticle 46 and Article 133 (2) (3) 
of the Constitution of Nepal 


Queer Youth Groupwith its registered office at Lalitpur District 
Lalitpur Metropolitan City Ward No. 16 duly represented by its 
authorized representative residing at the Same Place Rukshana 
Kapali aged 22 and also representing Bipin Kadayat, Deepsh 
Shrestha, Shaile Chaudhary, Badal Lama, Neha Gauchan, Mano} 
Shivabhakti, Sagun Thapa, 7 person together including 
TOPSOIL E: «<< gs acvscwres oes se newcen ave» Sppaaeniainitin He se neW wrens oe os Sidensaala 4 Bi 1 


Campaign for Change with its registered office at Kathmandu 
District Kathmandu Metropolitan City: Ward No. 14 duly 
represented by its authorized representative residing at the Same Petitioner 


Place Esan Regmi aged 32............ceceee scene eee tete enone eee eee eens 1 


Central Bureau of Statistics, Thapathali, Kathmandu................6+ i 


Office of the Prime Minister and Council of Ministers, 


Singhadurbar, Kathmandu ..............cseeeeeeee eee eee eee ee eens eee ees l 
National Human Rights Commission, Lalitpur. ............+++ sees 1 
National Planning Commission, Singhadurbar, Kathmandu.........1 
Ministry of Home Affairs, Singhadurbar, Kathmandu. ........--.0+++ 1 Opponent 
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We, the petitioners, attach the application fee as per the rules and make the following 
application in accordance with Article 16, 17, 18, 42 and Article 133 (2) (3) of the 
Constitution of Nepal and Rule 40 of the Supreme Court Rules, 2074. 


In addition to the writ petitioners who are the representative of the petition, we would like to 
maintain the confidentiality of our personal details. Apart from our name, we request to 
maintain confidentiality in birth, permanent and temporary full address (district, municipality, 
and ward) parent's name and date of birth details. We request that the documents containing 
the personal written and personal details of the writ petitioners submitted by us for this writ 
petition should not be provided to unrelated persons except in the course of court proceedings 


in this case and should not be made public. 


1. We, thepetitioning organizations, work for the rights of the people of marginalized sexual 
orientation, gender identity and sex characteristics (gender and sexual minorities) and 
represent the same population. Among the petitioners, Queer Youth Group is working for 
the rights of people of marginalized sexual orientation, gender identity and sex 
characteristics (POMSOGIESC) led by the youth and Campaign for Change is working 
for the rights of intersex people. Apart from the organizations, we, the petitioners, are 
Nepali citizens and every human being has three variations in sexual orientation, gender 
identity and sex characteristics and we represent the same diverse group. Besides 
petitioner, we urge that we petitioners have full support of Intersex Asia whose network 
of intersex people spread across the Asian continent, Asia Pacific Transgender Network 
whose network spread across Asia and the Pacific Region, a loose network of transgender 
youths Trans Rights Collective, the Asia Regional Office of the Interfiational Lesbian, 
Gay, Bisexual, Trans and Intersex Association (ILGA), which has a member of 1711 
organizations spread across 167 countries around the world, Access Planet Organization 
for the Rights of Women with Disabilities, Rotaract Club of Kathmandu University 
Medical School with 347 members working in Community Welfare, The Tarangini 
Foundation working in feminist movement, and Youth Advocacy Nepal with150-member 


organization spread across 7 districts, and Taan Nepal (LOOM), working in the women's 






Signature: 

Name: Ragkumar K 

Date: 

Certificate Number of the Notary Public:3372 

Date of Expiry of Certificate: July04; 2024 AD 
Seal of the Notary Public 




















Distributed by: 
Nepal Notary Public Council 


sn. 4775/74 





Besides, gender identity, petition on the subject matter of the claim, Amnesty 
International Nepal, which has 4711 members spread across 43 districts for the past 50 
years, Boju Bajai Pvt.ltd., which has been working in the field of media and gender, a 
self-Reliance Lifestyle Center for Persons with Disabilities, working in the field of 
persons with disabilities for the past 14 years, Counter Culture Nepal working on social 
issues, Hamro Palo- which has been working in education and empowerment in 6 districts 
for the last 8 years,Human Rights and Justice Center working in Human Rights Training 
and law, Jagriti Women's Federation working in the field of backward women spread in 
25 districts for the last 14 years,Legal Aid and Counseling Center (LACC) for access to 
justice in 9 districts for the past 34 years, For the past 7 years, the Federation of National 
Youth Non-Governmental Organizations of Nepal, which has 800 member organizations 
spread across 77 districts of Nepal, Over the past 38 years, the Nepal National Dalit 
Social Welfare Association has more than 60,000 ordinary members and more than 7,000 
active members spread across 77 districts of Nepal, Paurakhi Nepal working in the field 
of foreign employment with 500 members spread in 21 districts for the last 17 years, 
Prayatna Nepal working in the field of women with disabilities, Restless Development 
Nepal working in youth empowerment spread in 41 districts for the last 30 years, 
SAATHI working in the field of women and children spread in 6 districts for the last 28 
years, Voices of Women Media working in the field of women's rights for the last 6 years, 
100 members spread in 19 districts for the last 30 years and women's rehabilitation center 
working in women's network with a network of 500 organizations. (WOREC), YoSHAN 
(Youth Led Sexual and Reproductive Advocacy Nepal) with 70 members spread across 3 
districts and there is also support from youth organizations working in the field of youth 
and children for the past 7 years, and more than 300 individuals, including petitioners, has 
supported the "National Demand for Legal Recognition of Gender Identity in Nepal’ 


issued by the petitioner organizations. 


The National Census 2021 (2078), which is about to take place this year, has included 
Women and Men as well as ‘other gender’ in the gender classification. Although it has 


been claimed that gender identities other than males and females are included in the 
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forms collect data on many questions, including gender classification, but the "House and 
Household Listing Form' only mentions women and men, except for the question of the 
number of family members who often reside in the family. Along with the use of 
derogatory words like 'other gender’, the wrong and erroneous definition of the term has 
also been followed. The Central Bureau of Statistics (CBS) has tried to bring in 
misleading statistics on ‘other gender’ by defining those who are men and women, and 
that which isn’t even gender, as ‘other gender’. We have taken refuge in the honorable 
court with the petition of public concern presented in the absence of other alternative 
remedies to address the inequality and injustice that we have been forced to be counted as 


‘other gender’. 


2. National Census 2021 (2078) Gender Equality and Social Inclusion Reference 
Handbook under 3.2 of Part 3 on “Chapter 9:"other gender within the number of 
frequently residing members" means that ‘other gender’ should be understood as a 
gender and sexual minority and mentions that lesbian, gay, bisexual, transgender and 


intersex are included. 


2.1. Gay/Lesbian and Bisexual person: 
Being a homosexual person is not a gender identity. People who are sexually and 
romantically attracted to people of the same gender are homosexual people. 
People who are sexually and romantically attracted to both gender men and 
women are bisexual people. These are the diversity of sexual orientation. Being 
Gay/Lesbian and Bisexual person are not gender identities. Just as like a 
heterosexual person feels attracted to a person of a different or opposite gender 
than themselves that is their sexual orientation. In the same way, being gay/lesbian 


and bisexual is sexual orientation. 


Not only that, the statistics department has used the words ‘samalingi’ and 


duilingi. '‘Samalingi' means ‘same-sex’, not gay and lesbian. For example: Same- 
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gender, but also to more than one person of the same gender. Similarly, we 
bisexual people are not ‘duilingi’, we are bisexual. We are not people with two 
sexes and we are people who are sexually attracted to two genders. Our sexual 


orientation is thus misinterpreted as gender. 


fd. Transgender persons: We transgender people are not ‘other gender’. The 
gender identity of transgender people differs from the gender assigned at birth. 
We transgender women are women and we transgender men are men. We do not 
fall into 'other gender’ different from men and women.Similarly, the statistics 
department has used the term fesrolingi / paralaingik (‘third gender / transgender' 
(in Nepali) and 'transgender' in English. Transgender people are not third gender. 
We are not the same as we recognize as women and men and third genders as 
neither man nor woman. Even when we identify transgender women and men as 
women and men, the attempt to count us as 'other gender’ is a violation of our 
right to gender identity and our very existence. 
We transgender women and transgender men are women and men on the basis of 
gender and we also have sexual orientation. We transgender women and men also 


have sexual orientation including heterosexual, homosexual, bisexual and so on. 


2.3. Intersex person: People who have sex characteristics (genitals, reproductive 
glands and chromosome structure) that do not fit into the traditional notions of a 
male or female body are intersex people. These individuals are found to have 
more than 40 variations. Some of the main features are having both genitals, 
having ambiguous genitals, having different external genitalia and internal 


reproductive organs, having chromosomes other than XX and XY. 


People with intersex sex characteristics also have gender identities. Intersex 
people identify themselves as male, female, or non-binary. Therefore, to include 
all intersex persons in 'other' except men and women is a violation of our right to 


gender identity and our very existence. 
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Intersex people also tend to be Cisgender and Transgender.Not all types of 
intersex sex characteristics are visible at birth. For example, when a baby is born, 
only their penis or vagina is visible. Their external genitalia appear to be vagina 
but they may not know at birth that they have testicles inside. That is why they are 
raised as a daughter. Or the external genitalia appear to be penis but the inner 
uterus may develop in adolescence. That is why they are raised as a son. Some 
intersex diversity may be chromosomal and may not appear physically. Even if 
some intersex children are visible at birth, they can be raised as sons or daughters 
according to the wishes of the parents for fear of being stigmatized in the society. 
If an intersex child is raised as a boy and the gender identity of their self- 
experience is also male or if an intersex child is brought up as a girl and the 
gender identity of their self-experience is also female then person can be described 
as cisgender person of intersex characteristics. If an intersex child is brought up as 

a boy and has a different gender identity of their self-experience i.e. female or if — 
an intersex child is brought up as a girl and their self-experience has a different s 
gender identity i.e. male then they can be described as transgender person of a : 
intersex characteristics. Sexual orientation of intersex people also tends to be 


heterosexual, homosexual, ‘hiveuity and so on. 


3. Myths not Statistics: Although it is claimed that the actual population size of gender 
and sexual minorities can be ascertained from the census, the definition of other 
gender in this census seeks to bring misleading facts and misleading facts to the state 


and society. 


3.1. We homosexual and bisexual people are not 'other gender’. Being homosexual 
and bisexual is our sexual orientation, not gender identity. Just as disability data 
cannot be compiled in gender category, just as ethnicity data cannot be compiled 
in gender category, just as religion data cannot be compiled in gender category; 
Just as it is irrational to say whether your gender is female or male or Hindu, just 
as it is illogical to say whether your gender is female or male or visually impaired, 
Just as it is illogical to say whether your gender is female or mate or Newa; In the 
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same way, putting sexual orientation in a gender category is the culmination of 


irrationality. 


Among the petitioner: 

We petitioners Esan Regmi and Bipin Kadayat: Our sex characteristics are 
intersex. The gender identity of our self-realization is male and therefore our 
gender is male. We are attracted to women and so our sexual orientation is 
heterosexual. 

Petitioner Rukshana Kapali: The gender identity of my self-realization is 
female and therefore my gender is female. I was assigned male at birth and 
therefore I am a transgender woman. I am attracted to people of all genders and so 


my sexual orientation is pansexual. 


Petitioner Sagun Thapa: The gender identity of my self-realization is male and 
therefore my gender is male. I was assigned female at birth and therefore ] am a 
transgender man. I am attracted to women and so my sexual orientation is 


heterosexual. 


Petitioner Manoj Shivabhakti: The gender identity of my self-realization is 
male and therefore my gender is male. I was assigned male at birth and therefore I 
am a cisgender man. I am attracted to men and so my sexual orientation is 


homosexual. 


We are petitioners Neha Gauchan and Shaile Chaudhary: The gender identity 
of our self-realization is female and therefore our gender is female. We were 
assigned female at birth and therefore we are cisgender women. We are attracted 


to both men and women and so our sexual orientation is bisexual. 


We are petitioners Badal Lama and Deepsh Shrestha: Our gender identity is 
beyond the definition of male and female, so we are non-binary. We were 


assigned male at birth. Our gender experience and expressions do not fall under 
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identify as Gender queer and I Deepesh Shrestha identify as the Gender Fluid. We 


both feel attracted to men and that is our sexual orientation. 


Therefore, sex characteristics based on sex organs and reproductive organs, 
gender identity based on self-perceived gender, and sexual orientation depending 
on the gender to which one feels sexual and romantic attraction towards other 


people are three separate subjects. 


4. The definition of ‘other gender' issued by the Central Bureau of Statistics Central 
Bureau of Statistics is not in line with any international values. According to 
international values, sexual orientation, gender identity and sex characteristics are 


defined separately. And these are separate topics. 


4.1. The following documents are related to the issue as the definitions formulated 
by the United Nations regarding sexual orientation, gender identity and sex 
characteristics are related to the issue.and we have mentioned for the assistance of 


the court. 


@ Sexual 
Orientation Gender Identity and Sex Characteristics in International Human 
Rights Law, Second Edition, Born Free & Equal, Page 5 & 6. 


https://www.ohchr.org/Documents/Publications/Born Free_and Equal WEB 


-pdf 
: FAQ on 
Health and Sexual Diversity, World Health Organization, 


-on-health-and- 





sexual-diversity.pdf 


Transgender Fact Sheet 










Signature: 
Name: - Khatiwaga 


[) ® 
Date: | ere 2021 
umber o otary Public:3372 





Certificate 


Date of Expiry of Certificate: July04, 2024 AD 
| Seal of the Notary Public 








Distributed by: 


Nepal Notary Public Council 


y. 477579 





4.2. 





e UN 
Intersex Fact Sheet | 


https://www.unfe.org/wp-content/ uploads/2017/05/UNF E-Intersex.pdf 


e UN Bisexual Fact Sheet 


https://www.unfe.org/wp- 
content/uploads/2018/09/Bisexual Facsheet English.pdf 


The following documents are related to the issue as the definitions formulated 
by the laws of other countries and states regarding sexual orientation, gender 
identity and sex characteristics are related to the issue and we have mentioned for 
the assistance of the court. 
® : Gender 


Identity Law as approved by the Senate of Argentina on May 8, 2012: 
https://tgeu.org/ argentina-gender-identity-law/ 


® NYC 
Commission on Human Rights Legal Enforcement Guidance on 
Discrimination on the Basis of Gender Identity or Expression: Local Law No. 
3 (2002); N.Y.C. Admin. Code § 8-102 

ender-identity- 


https://www1 .nyc.gov/site/cchr/law/legal-ouidances- 


expression.page 





® | The 
Yogyakarta Principles - Principle 3, Principle 31, Principle 6. 


https://yogyakartaprinciples.org/ 


e AN ACT 


to amend the Gender Identity, Gender Expression and Sex Characteristics Act, 
Cap. 540 - Malta: 


=lom&itemid=12 





http://justiceservices.gov.mt/DownloadDocument.aspx?a 


312&1=1 
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https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill id=20172018 
QOSBI79 





4.3. Other countries around the world have introduced some practices that include 
questions in the census on sexual orientation, gender identity and sex 
characteristics. As the following documents are related to this issue, we have 
mentioned it for the assistance of the court. 

e Gender, 
sex, variations of sex characteristics, and sexual identity, New Zealand 


Census 


https://www.stats.govt.nz/reports/gender-sex-variations-of-sex- 
characteristics-and-sexual-identity 


@ Guide to 
collecting gender, sex, and variations of sex characteristics data, New . 


Zealand Census 


https://www.stats.govt.nz/assets/Uploads/Methods/Statistical-standard-for- 
gender-sex-and-variations-of-sex-characteristics/Download-data/Guide-to- 
collecting-gender-sex-and-variations-of-sex-characteristics-data.pdf 


e | Statistical 
standard for gender, sex, and variations of sex characteristics New Zealand 


Census 


https://www.stats.govt.nz/assets/Uploads/Methods/Statistical-standard-for- 
gender-sex-and-variations-of-sex-characteristics/Download-data/ Statistical- 
standard-for- gender-sex-and-variations-of-sex-characteristics.pdf 


e | Sexual 


orientation (framework), Stats New Zealand 


http://aria.stats.govt.nz/aria/? ga=2.125378506.1799716139.1621066545- 


1426559762.1621066545#Standard View:uri=htt stats. ovt.nz/cms/Statistic 
a << AR 
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Indepth 
Review of Measuring Gender Identity, United Nations Economic 
Commission for Europe 
https://unece.org/sites/default/files/2021-01/In- 
depth%20review%20o0f%20Measuring%20Gender%20Identity%20for%20bu 
reau.pdf 


Data 
collection in relation to LGBTI People, European Commission 
https://ec.europa.eu/newsroom/just/redirection/document/45 790 

Guidance 


for questions on sex, gender identity and sexual orientation for the 2019 
Census Rehearsal for the 2021 Census, UK Census 


httos://www.ons.gov.uk/census/censustransformationprogramme/ 





uestiondey 


elopment/genderidentity/guidanceforquestionsonsex genderidentityandsexualo 


rientationforthe20 1 9censusrehearsalforthe202 1census 





Scotland’ 


s Census 2021 Sex and Gender Identity, Topic Report 


https://www.scotlandscensus.gov.uk/documents/ sex-and-gender-identity- 
topic-report/ 


5. In Nepal, there are two groups that identify people with gender identities other than 


men and women as 1) Non-Binary and 2) Third Gender. Non-binary people are 


people with different gender identities that do not fit into the definition of male or 


female. Non-binary is an umbrella term. This includes people including A gender who 


do not identify with any gender, Bigender who identify both men and women, Gender 


non-conforming people who do not confirm to any gender norms, and Gender fluid 


people with fluid gender and Demi gender people with partial association to a 


gender. Third Gender People are People who do not define th mselves as male or 
ve ~ ©. 
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identify themselves as members of a community with a distinct culture, customs and 
way of life. In a society based on South Asian religions and cultures, there is even a 
belief that third gender people are considered supernatural and the blessing or cursed 
given by them are fulfilled. They also perform the traditional profession of dancing 
and blessing on happy occasions like birth, marriage, bratbandha etc. in the society. 
This community has a long history, and they are found living in separate places as a 
community. Some of these communities even have their own language or dialect. 
Hijra Farsi is a prevalent third gender language in South Asia and Meti language is 
also prevalent in Nepal. In South Asia, the people of this community are known as 
Hida, Kinnar, Mangalamukhi, Pavaiya, Khwajasira, Khusra, Khasua, Arwani etc. In 
Nepal, this community is referred to as Meti, Kothi, Ghande, Maugiyah, Maibabu, 
Phulumulu, Folok Molok etc. 


5.1. It is insulting to refer to gender identities other than women and men as ‘other 
gender’. The definition of "other gender" for people other than men and women is 
not justified from all linguistic, legal and practical points of view. Instead, it ig 
inhuman, degrading and defaming. Citizenship referred to as "other" has led to 
abusive treatment in many places, as well as at the same time, we have to face the 
question of what kind of person the "other" is. In addition, such "alienation" of 
gender identity it implies that there is particular / central person among the 
individuals and there is other auxiliary. People's gender identity can never be 
"other".This has further fueled social stereotypes, discrimination and injustice 


towards people with gender identities other than men and women. 


5.2. The National Census Questionnaire asks a number of questions, including 
gender classification. However, out of all the questionnaires, ‘other gender’ will 
be counted in the 'House and Household Listing Form' under the question 
‘Number of members residing in the family frequently’. Only women and men are 


mentioned in all the other data collection questions including gender classification. 
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partially excluded persons of gender identity other than men and women from the 


census. 


6. Constitutional and legal questions: The preamble to the Constitution of Nepal states 


that ending all forms of discrimination and oppression created by the feudal, 
autocratic, centralized and unitary state system; resolving to build an egalitarian 
society based on the principles of proportional inclusion and participation to ensure 
economic equality, prosperity and social justice by ending class, ethnic, regional, 
linguistic, religious, gender discrimination and all forms of ethnic untouchability; to 
build a prosperous nation committed to socialism based on democratic values and 
beliefs, including people's competitive multi-party democratic system of governance, 
civil liberties, fundamental rights, human rights, adult suffrage, periodic elections, full 
press freedom and the concept of independent, impartial and competent judiciary and 
rule of law; however, 2 (c) of Chapter of gender of the directive issued by the 
Ministry of Home Affairs in 2069 BS to issue citizenship to persons belonging ta 
sexual and gender minorities defines “sexual and gender minority persons” as 
Lesbians, Gay, Bisexual, Transgender and Intersex. 2 (d) defines sexual and gender 
minorities other than men and women as "other gender". Consistent with the same 
definition, 3.2 of Part 3 of the National Census 2078 Gender Equality and Social 
Inclusion Reference Book under "Chapter 9:Often Residing Number of Members" 
states that other gender should be understood as a gender and sexual minority and 
these include lesbian, gay, bisexual, transgender and intersex. The definition by the 
Ministry of Home Affairs and the Central Bureau of Statistics is contrary to 
international norms, values and practices, and it also forces transgender women and 
men who identify themselves as women and men to refer to them as neither man nor 
woman and has a sexual orientation, and bisexual is also misinterpreted as gender 
identity and intersex people with diversity of sex characteristics are also 
misinterpreted as gender identity and from this misinterpretation, any action based on 
this erroneous definition is contrary to the constitution to build an egalitarian society 
based on proportional inclusive and participatory principles. We request that even the 
resolution be unfavorable.The definition by the Ministry of Home Affairs and the 
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women to refer to them as ‘others’, Lesbian, Gay and Bisexual are also misinterpreted 
as gender identity and intersex people with diversity of sex characteristics are also 
misinterpreted as gender identity, and because of this misinterpretation there is gender 
discrimination, we hereby request that the resolution made through the constitution to 
build an egalitarian society on the basis of the principle of proportional inclusion and 
participation if any action is continued on the basis of erroneous definition is also 


unfavorable. 


6.1. Although Article 16 (1) of the Constitution of Nepal provides that every 
person shall have the right to live with dignity, the directives on Issuance of 
Citizenship, 2069 B.S. issued by the Ministry of Home Affairs in 2069 to issue 
citizenship to persons belonging to sexual and gender minority communities by 
declaring them as "other" in the Chapter of gender, and in the National Census 
2078, Gender Equality and Social Inclusion Reference Book, Part 3, Part 3.2, 
"Chapter 9" is defined in a way that is contrary to the international values and 
practices, and this erroneous definition is being used. This definition and its use 
has forced transgender men and women who as identify men and women as 
neither man nor woman, and has also misinterpreted sexual orientation Lesbian, 
Gay and Bisexual people as gender identities and even intersex people with a 
variety of sex characteristics are also misinterpreted as gender identities and have 
been forcing people who do not reid to define themselves as other to accept the 
erroneous interpretation of others and we also request that the act of having to live 
in disgrace with an erroneous identity based on the erroneous definition given by 
someone to say what are wecontradictingwithArticle 16 of the Constitution of 


Nepal. 


6.2. Article 17 (1) of the Constitution of Nepal states that no person shall be deprived 
of personal liberty except in accordance with the law and even if Article 2 (a) 
provides for freedom of thought and expression the directives issued by the 


Ministry of Home Affairs in 2069 to issue —- to persons _—— to 
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Chapter of gender, and in the National Census 2078, Gender Equality and Social 
Inclusion Reference Book, Part 3, Part 3.2, "Chapter 9" is defined in a way that is 
contrary to the international values and practices, and this erroneous definition is 
being used. This definition and its use has forced transgender men and 
womenwho as identify men and women as neither man nor woman, and has also 
misinterpreted sexual orientationLesbian, Gay and Bisexual people as gender 
identities and even intersex people with a variety of sex characteristics are also 
misinterpreted as gender identities and have been forcing people who do not want 
to define themselves as other to accept the erroneous interpretation of others and 
we also request that the act of having to live in disgrace with an erroneous 
identity based on the erroneous definition given by someone to say what are we 


is contradictingwith Article 17 (1), 2(a) of the Constitution of Nepal. 


6.3. Article 18 (1) of the Constitution of Nepal states that all citizens shall be equal 
before the law. No one shall be deprived of the equal protection of the law, Sub- 
article (2) states that there shall be no discrimination in the application of general 
law on the grounds of origin, religion, caste, caste, creed, sex, physical condition, 
disability, health status, marital status, pregnancy, economic status, language or 
region, ideological belief or any other such ground., Sub-article (3) states that the 
State shall not discriminate between citizens on the grounds of origin, religion, 
caste, caste, creed, sex, economic status, language, region, ideological belief or 
any other such ground.Provided, there is a constitutional provision that special 
arrangements for the protection, empowerment or development of the citizens 
including Socially or Culturally Backward Women, Dalits, Adivasis, Adivasi 
Janajatis, Madhesi, Tharu, Muslims, Oppressed Classes, Backward Classes, 
Minorities, Marginalized, Farmers, Workers, Youth, Children, Senior Citizens, 
Gender and Sexual Minorities; Persons with Disabilities, Pregnant persons, 


disabled or helpless, backward area and economically deprived Khas Arya shall 


not be considered as prohibited in accordance with the law.The Constitution of 


Nepal provides for the obligation’ of Positive Discrimination or Reasonable 
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and communities. However, 2 (c) of the directive on Issuance of Citizenship, 
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2069 B.S. issued by the Ministry of Home Affairs in 2069 to issue citizenship to 
persons belonging to sexual and gender minorities in the Chapter of gender, 
defines “sexual and gender minorities” as Lesbians, Gay, Bisexual, Transgender 
and Intersex.2 (d) defines sexual and gender minorities other than men and 
women as "other gender". Consistent with the same definition, 3.2 of Part 3 of 
the National Census 2078 Gender Equality and Social Inclusion Reference Book 
under "Chapter 9: Often Residing Number of Members" states that other gender 
should be understood as a gender and sexual minority and these include Lesbian, 
Gay, Bisexual, Transgender and Intersex.This definition and its use has forced 
transgender men and womenwho as identify men and women as neither man nor 
woman, and has also misinterpreted sexual orientationLesbian, Gay and Bisexual 
people as gender identities and even intersex people with a variety of sex 
characteristics are also misinterpreted as gender identities and have been forcing 
people who do not want to define themselves as other to accept the erroneous 
interpretation of others and we inform that this erroneous interpretation has 
encroached the fundamental rights regarding all citizens be equal in the eyes of 
the law and that no one be deprived of the equal protection of the law. We request 
that if any action is taken on the basis of this definition, the fundamental rights 
guaranteed by the Constitution of Nepal will be violated and the fundamental 


rights will be ineffective. 


6.4. As Article 42 of the Constitution of Nepal guarantees ‘the right to social justice, 
we request that if policy, plan and law are made on the basis of this mythical 
census, the right to social justice will be violated and other fundamental rights 


guaranteed by the Constitution of Nepal will be ineffective in our case. 


7. Therefore, in addition to the facts, laws, evidence and precedents laid down by the 
Honorable Supreme Court in various paragraphs mentioned above, we request the 
Court to issue the following orders on the basis of the preamble of the Constitution of 


Nepal, ge under Articles 16, 17, 18, 42 and 133 (2) (3). 
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a. 2(c) of the directive on Issuance of Citizenship, 2069 B.S. issued by the Ministry 
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of Home Affairs in 2069 to issue citizenship to persons belonging to sexual and 
gender minorities in the Chapter of gender, defines “sexual and gender 
minorities” as Lesbians, Gay, Bisexual, Transgender and Intersex. 2 (d) defines 
sexual and gender minorities other than men and women as "other gender". This 
definition and its use has forced transgender women and men who identify 
aswomen and men as neither man nor woman, and has also misinterpreted sexual 
orientations Lesbian, Gay and Bisexual people as gender identities and even 
intersex people with a variety of sex characteristics are also misinterpreted as 
gender identities and have been forcing people who do not want to define 
themselves as other to accept the erroneous interpretation of others. The 
definition and the decision based on it are contrary to Articles 16, 17, 18 and 42 
of the Constitution of Nepal, the definition by order of certiorarito be altered and 
to be defined in accordance with the terms and definitions given in the book 
mentioned in 10 (a) of this writ petition and to make arrangements to rectify the 
error.in respective district by creating a simple means of correcting errors by 
disseminating public information to correct what is currently being done based 
on this erroneous definition, request to issue appropriate orders including order of 
Mandamus to ensure the effective implementation of the fundamental rights 


guaranteed by the Constitution of Nepal to the victims like us. 


b. If the census is conducted as per the definition given by the National Statistics 
Department, the state and the society will be in state of confusion, also, since this 
erroneous definition is in contradiction with the Articles 16, 17, 18 and 42 of the 


Constitution of Nepal, request to alter it by order of Certiorari. 


ey. Although many of the questions in the three census forms collect data, including 
gender classification, the current census documents mention only women and 
men in the 'House and Household Listing Form', except for the number of 
frequent family members, and 'House and Household Listing'. As the word 'other' 


is used in a derogatory manner even in the form, the decisions made in this 
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Census 2078 including gender classification have been included in the category 
of men and women as well as 'non-binary and third gender'. In order to define the 
term 'non-binary and third gender’ as 'persons with gender identities other than 
men ‘and women', we request to issue appropriate orders including order of 


Mandamus in the name of the opponent. 


If other bodies of the state continue to follow the definition, based on the 
directive on issuing citizenship to persons belonging to sexual and gender 
minorities in the chapter of gender, 2069, then the whole nation will be affected 
and such problem shall be faced again and again due to erroneous 
definition. Therefore, an interim order shall be issued as per Rule 49 of the 
Supreme Court Rules, 2074 in the name of the Opponent, to not to follow or 
made to follow the definition of 2 (c) and 2 (d) of the directive issued by the 
Ministry of Home Affairs to issue citizenship to persons belonging to sexual and 
wate minorities in the chapter of gender, 2069, until the final decision of this 


decision. 


During the census, within 5 years of the completion of the National Census 2078, 
it is requested to issue Mandamus including appropriate orders in the name of the 
opponentto conduct a separate survey of the’ data including Sexual orientation, 
Gender identity and Sex characteristics (SOGIESC) including the following 


provisions. 


o To collect data by mentioning them in three different Chapters, as Sexual 
orientation, Gender identity and Sex characteristics (SOGIESC) are three 
different subjects, 


o To list the terms and their definitions related to Sexual orientation, Gender 


identity and Sex characteristics (SOGIESC) and its diversity. 


o To adopt appropriate, inclusive, accessible, friendly and sensitive method for 


data collection of sexual orientation, gender identity and Sexual orientation, 
Gender identity and Sex characteristics (SSOGIESC). _- 
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o To make policy arrangements to ensure personal privacy, security and 


protection in data collection. 


o To make participatory process with the organizations and civil society 


working on Sexual orientation, Gender identity and Sex characteristics 
(SOGIESC) rights for this survey. 


o To study and adopt the positive practices of other countries for this survey. 


fi 


The erroneous and derogatory definition made contrary to the preamble of the 
Constitution of Nepal and the essence of Articles 16, 17, 18 and 42 and if the 
census will be conducted on the basis of the erroneous and derogatory definition 
made contrary to the preamble of the Constitution of Nepal, the essence of 
Articles 16, 17, 18 and 42 and continues in the status quo, people like us would 
have to bear the brunt of the humiliating definition that they did not accept as 
"other" and have to survive until the next census. The policy, law, plan will be 
made on the basis of that myth census, and that will create a situation that will 
have a far-reaching effect on us and the nation as a whole. It is requested to issue 
an interim order in the name of the opponent in accordance with Rule 49 of the 
Supreme Court Rules, 2074 in order to defend our fundamental right to uphold 
the census which is based on a flawed definition at first sight as we and the 
victims like us who suffer from it and suffer irreparable loss from the state in 


defense of our fundamental right-until the final decision of this case. 


If other state bodies continue to follow the definition based on theDirective on 
Issuance of Citizenship to Sexual and Gender Minority, 2069 regarding issuance 


of citizenship indicating individuals from sexual and gender minorities as 


"others" in the Chapter of gender, a situation will be ereated thet will have a far- 
reaching effect on the entire nation and we will be forced to face problems time 
and again due to such erroneous definitions. Therefore it is requested to issue an 
interim order in the name of opponentin accordance with Rule 49 of the Supreme 
Court Rules, 2074 to not to follow the definition of 2 (c) and_2 (d) defined under 
the Chapter 6fGendet d by; the Mi Ministry oF Home Affairs for 
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8. 


10. 





the issuance of citizenship to persons belonging to sexual and gender minorities, 


2069 elsewhere until this decision is finalized. 


The subject of writ petitionis related with the important public issue since it addresses 
issues of the most oppressed group as per the national censuswhose self-respect and 
equality must be addressed immediately as they have been suffering from non- 
cooperation, humiliation and discrimination from family, society and state structures 
that includes people falling under marginalized sexual orientation, gender identity and 
people with special sex characteristics. Therefore, we appeal the court to keep thiswrit 
petition in priority and orderopponent to submit the written reply by setting the time 


limit and to date of final hearing. 


Currently, no legal practitioner has been appointed. We would like to appeal the court 
to consider the debate point presented by the lawyer who will be appointed later as an 


integral part of this petition. 


Kindly, consider the following documents as an integral part of this writ petition. 
a) Sexual orientation, gender identity, and sex characteristics (adolescence): basic 


concept, ISBN: 978-9937-0-8469-7 - 1 tain 


b) Homosexuality Directive of the Ministry of Home Affairs: Human Rights 
Violations, ISBN: 978- 9937-0-8913-5 - 1 piece 


c) Demand letters concerning the right to gender identity of 2020 , ISBN: 978-9937- 
0-8912-3 - 1 piece | 


d) Letter of endorsement from various civil society organizations on ‘National 
Demand for Legal Recognition of Gender Identity in Nepal' as mentioned in book 


in point c -21 pieces 


e) Support with signature through signature collection campaign on ‘National 
Demand for Legal Recognition of Gender Identity in Nepal’ as mentioned in book 


in point c - 5 pieces Px 
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f) Civil Society Charter of Demands on ‘Other gender’ issued by Writ Petitioners 
Institutions as per the provision in National Census 2078 (2021) on Nepal Year 
1141 Tachal dated 7 June 10, 2078 -2 pieces 


g) Collection of signatures through online petition called http://change.org/in the 


demand letter mentioned in point f - 1 piece 


h) Letter of endorsement provided by various civil society organizations in the 


demand letter mentioned in point f -7 pieces 


i) Letter of endorsement provided by various international organizations in the 


demand letter mentioned in point f -1 piece 


j) Support by signing personally in the demand letter mentioned in point f by Nepali 


citizens - 3 pieces 


k) Practice documents adopted by TAAN Nepal on Sexual orientation, gender 


identity and sex characteristics statistics — 1 piece 


1) Fact sheets on transgender persons, bisexual persons and intersex persons issued 
by the United Nations and its unofficial translation by the petitioner organization 


in Nepali language -3 pieces 


11. A writ petition No. 077-WO-0973 has already been filed in the honorable Supreme 
Court seeking necessary amendments, modifications and additions to the provisions 
of Directive on Issuance of Citizenship to Sexual and Gender Minority, 2069 
regarding issuance of citizenship indicating individuals from sexual and gender 
minorities as "others" in the Chapter of gender. Although, the case is pending in this 
court, we have taken refuge in the honorable Supreme Court for the protection of the 
fundamental rights by taking a separate petition as the current issue is related to the 


fundamental rights being violated due to the erroneous definition of the census. 
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12. The information written here is absolutely true, if found to be false, I shall bear the 


consequences according to the law. 


Applicant 


Eshan Regmi...1 


Date: Nepal Sambat 1141-09-17 
2021/07/04 A.D. (2078/03/20 B.S.) 





“The Translation Cony i 
Signature: 


“ig SnpaayeR GI OT 









i i Verified” 





* Atame: ae 
3372 












<= banal july04, 2024 AD | 9 
Certificate Number of the ees oz 3372 is — sul07 2019 AD a 
Date of Expiry of 2: July04, 2024 AD RAC NRE 7 
Sealof the) 77 \%e 





i / 


ws 
2y pul a 


